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“…The standard for judging performance on responses to forced migration has
become not the protection of the rights guaranteed under the Geneva Convention,
but the ‘achievements of immigration officials in driving down the numbers of
applications,’” (Patrick Hönig, 138).

How do countries define and respond to migration? How do some people come to
be labeled “illegal” or “unauthorized?” How do laws and customs inform and
influence our notions of categorization, and how are individuals rendered unequally
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deserving of rights and privileges merely on the basis of where they happen to have
been born? Laws related to refugees, asylum seekers, and other forced migrants are
united in their disarray; migration policies and attitudes are generally dependent on
the country in question. Even widely recognized international laws and definitions
(most often delineated by the United Nations) are not universally adhered to. Well
known global policies, such as the 1951 Refugee Convention, contain procedural
ambiguities or are increasingly inapplicable to today’s forced migrants, giving
individual countries the freedom to treat and respond to displaced peoples in
accordance with the attitudes of their leaders. This section aims to interrogate the
problematic nature of current international migration laws; and to understand (but
not justify) the seeming ‘need’ to exclude certain individuals by looking at Giorgio
Agamben’s theories of homo sacer and the state of exception.

In broad terms, the law’s existence is dependent on entities that the law applies to;
that which the law intuitively divides into groups of lawful and unlawful, legal and
illegal. The process of applying for asylum— wherein applicants must prove they
have been persecuted in a way that meets the requirements of the receiving
nation— serves to reproduce this binary, casting the majority applicants outside of
legal status and legitimacy when their claims are rejected. Further, in having a “‘well
founded fear of persecution’ as a condition asylum seekers have to meet in order to
be counted as legitimate, the refugee protection regime de-legitimizes the majority
of migratory movements,” (Maribel Casas-Cortez et. al., “New Keywords”) ultimately
discrediting reasons for migration such as climate change, economic turmoil, or, in
the United States, gender-based and gang violence.  Thus, perhaps migration law
itself can be seen as reliant upon and a reproduction of a system of necessary
exclusion that is perpetuated by the current structure of nation-states and
sovereignty.

START HERE: HISTORY AND DEFINITIONS

Francis Nicholson and Judith Kumin, “Refugee Protection: A Guide to International
Refugee Law (Handbook for Parliamentarians),” Inter-Parliamentary Union and
United Nations High Commissioner for Refugees, (2017)

● Recommended reading: pages 15-31 (sections 1.1 through 1.4)
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Alexander Betts and Lena Kainz, “The history of global migration governance,”
Refugee Studies Centre (July 2017), working paper

Rieko Karatani, “How History Separated Refugee and Migrant Regimes: In Search of
Their Institutional Origins,” International Journal of Refugee Law (2005)

Maribel Casas-Cortes et. al., “New Keywords: Migration and Borders,” Cultural
Studies (2014)

PAST, PRESENT AND FUTURE: INTERROGATING THE 1951 CONVENTION AND
LOOKING BEYOND

“The seemingly neutral and objective category of ‘refugee’ is in fact being constantly
formed, transformed and reformed in response to shift in political allegiances or
interests on the part of refugee-receiving countries and the evolution of policy and
law,” (Heaven Crawley and Dimitri Skleparis, “Refugees, migrants, neither, both,”
Journal of Ethnic and Migration Studies (2017), 51)

Lucy Mayblin, “Historically European, Morally Universal? The 1951 Geneva
Convention on the Status of Refugees,” E-International Relations (March 8, 2010)

“Is there a link between colonialism, asylum and Brexit?,” Talking Migration
(podcast), November 4, 2019

Maja Janmyr, “No Country of Asylum: ‘Legitimizing’ Lebanon’s Rejection of the 1951
Refugee Convention,” International Journal of Refugee Law (October 5, 2015)

Kelli Gary, “Failure to Construct Feminist Policies and the Plight of Refugees in
Greece,” International Relations Journal, 34-45 (2019)

Antoine Pécoud and Paul de Guchteneire, “International Migration, Border Controls
and Human Rights: Assessing the Relevance of a Right to Mobility,” Journal of
Borderlands Studies (2006)

Bridget Anderson, Imagining a World Without Borders (2011), TEDxEastEnd, video
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https://www.stitcher.com/podcast/talking-migration/e/65043299
https://academic.oup.com/ijrl/article/29/3/438/4345649
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https://internationalrelations.sfsu.edu/sites/default/files/International%20Relations%20Journal%202019.pdf
https://internationalrelations.sfsu.edu/sites/default/files/International%20Relations%20Journal%202019.pdf
http://lastradainternational.org/lsidocs/626%20intl_migration_brder_cntrl_070402.pdf
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https://www.youtube.com/watch?v=zht-6BrX1b4
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ALL THINGS AGAMBEN: UNDERSTANDING EXCLUSIONARY MIGRATION LAWS
WITH PHILOSOPHY

Giorgio Agamben is an Italian philosopher whose theories of biopower, sovereignty,
and nation-states give us a framework through which to analyze exclusion and
existing outside of the law in the context of forced migration. The following sources
summarize a couple of his main ideas and relate them to displacement and
international migration law.

Agamben Homo Sacer Animatic (2014), video

Michalinos Zembylas, “Agamben’s Theory of Biopower and
Immigrants/Refugees/Asylum Seekers,” Journal of Curriculum Theorizing (2010)

Patrick Hönig, “States, Borders and the State of Exception: Framing the
Unauthorised Migrant in Europe,” Etnofoor (2014)

Stina Wassen, “Are There People Outside of Identity?,” E-International Relations
(April 22 2015)
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https://www.youtube.com/watch?v=pGUxQmRNhtk
https://journal.jctonline.org/index.php/jct/article/viewFile/195/83
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